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PART I: SECTION (I) — GENERAL

Government Notifications

My No. : CI/688/2005.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131

THE Award transmitted to me by the Arbitrator to whom
the Industrial Dispute which has arisen between
Priyantha Serasundera, N.H.S. Gamini, Wijesiri Pieris, Saman
Suranjith, Susiripala Mendis and 553 Others of the one part
and Maliban Biscuit Manufactories Limited, 389, Galle Road,
Ratmalana of the other part was referred by Order dated
27.09.2005 under Section 4 (1) ofthe Industrial Disputes Act,
Chapter 131, as amended and published in the Gazette of the
Democratic Socialist Republic of Sri Lanka Extraordinary
No. 1412/40 dated 30.09.2005, for settlement by arbitration
is hereby published in terms of Section 18(1) of the said
Act.

W.J. L. U. WIJAYAWEERA,
Commissioner General
of Labour.
Department of Labour,
Labour Secretariat,
Colombo - 05.
25th February, 2010.

In the Matter of an Industrial Dispute
Between :

Priyantha Serasundera,
N.H.S. Gamini
Wijesiri Pieris

1A — G12562 — 350 (2010/03)

Saman Suranjith

Susiripala Mendis

and

553 others who were employees of

Maliban Biscuits Manufactories Ltd.
CaseNo.A3131  Applicant Party of the First Part

and

Maliban Biscuit Manufactories Limited
389, Galle Road, Ratmalana.

Respondent Party of Other part
On this 16th day of February 2010

The Honourable Minister of Labour Relations and Foreign
Employment by virtue of the powers vested in him by Section
4(1) of the Industrial Disputes chap. 131 of the Legislative
Enactments of Ceylon (1956 Revised Edition) as amended
by Acts, No. 14 of 1957, 4 of 1962 and 39 of 1968, ( read
together with Industrial Disputes Special Provisions Act,
No. 37 of 1968), has appointed me as Arbitrator to settle the
following dispute by arbitration:

" Whether the termination of the services of 558
employees whose names are referred to in the
attached schedule by Maliban Biscuit
Manufactories Limited is justified, and if not, to
what relief each of them is entitled.”
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THE AWARD
PROCEEDINGS

The inquiry into this Arbitration commenced on 23/11/2005
and was concluded on 7/10/2009 and written submissions
were tendered after 7/1/2010.

The Applicant Party leading the evidence of 4 workmen
stated that this industrial dispute began with the workers
demanding the 3rd of the 3 months bonus promised by the
Respondent Company in terms of memorandum of settlement
negotiated by the Parties in terms of Section 12 (1) of the
Industrial Disputes Act CAP 131. Evidence revealed that one
of the features of the said Memorandum of Settlement was
that the workers pledged to work relentlessly and beyond
the call of duty to increase the profits of the Company.
Evidence also revealed that due to the hard work of the
employees the nett profit of the Company increased to Rs. 80
million in the Fiscal Year 2005/6.

The Applicant Party stated that at this point of time the
Company refused to grant the demand of the 3rd of the three
month bonus which was a stipulation in term of the
Memorandum of Settlement. It transpired that though the
projected profit was Rs. 125 million it was appreciated by
both Parties that this may not be achieved. Thus the workmen
demanded the 3rd month of the 3 month bonus which
however the Company refused to grant.

When this dispute was simmering another and bigger
problem surfaced among the workers. The industrial dispute
regarding the payment of the 3 month bonus was being
discussed by the Parties before the Commissioner of Labour
(Industrial Relations) and the discussion was postponed to
18th July, and in the meanwhile another dispute surfaced
with the appearance in the premises of the company a rash of
posters condemning the Chief Executive Officer Mr.
Addhasuriya and the HR Manager Mr. Fonseka.

This changed the whole complexion of the industrial
dispute. The workers began a strike on the premises of the
Company on the basis that the CEO and the HRM were
harbouring a suspect wanted for the murder of Major
Muthalip of the SL Army. The workers accused the top
executives of the Company stating that they were responsible
for hiding the suspect who was armed.

Evidence led by the Applicant party revealed that the
workers had invaded the office of the CEO and had threatened
and intimidated them and asked them to leave the Company
premises. These circumstances led to the closure of the
factory on 13th July.

The evidence of the Applicant party revealed that having
entered the factory premises on 14th July, they had refused
to work or quit the premises until they were forcibly ejected
by the Police on 18th July 2005.

On 30th July 2005, the workers received a letter from the
Company that in the event of their failure to report to work on
or before 5th August, they would be deemed to have vacated
their employment on the basis that the workmen were no
longer interested in their work. The Applicant party stated in
evidence that this letter was mala fide.

In the premises the Applicant Party prayed that 558 workers
be reinstated and back wages be paid for the period of absence
and that the Memorandum of Settlement be revoked.

The Respondent Company leading the evidence of two
persons stated that on 6th July 2005 posters had come up
within and outside the company premises against the CEO
and the HR Manager of the Company identifying them by
name and stating that they were the persons who assisted
the murderer of Major Muthalip, an officer attached to the
Intelligence Division of the SL Army.

The evidence of the Respondent Company also revealed
that on 12th July 2005 the workers had entered the room of
the CEO by force and had intimated and threatened them and
forced them to leave the company premises forthwith. On the
same day the CEO and HRM had made statement to the Mount
Lavinia Police and at a Board Meeting of the Company, the
Board decide to suspend the services of 21 employees who
had taken the lead in harassing the CEO and the HRM. The
letters of suspension of these 21 workers were issued on the
same day itself according to the evidence led.

The Company declared 13th July 2005 as a paid holiday
and on 14th July a notice was displayed in the Company
premises that 21 workers had been suspended and barred
from entering the company premises.

However, the 21 suspended employees gained entrance
to the Company premises on 14th July itself and had
persuaded other employees who had come to work to join
them in a strike action, and the strike had continued until 18th
July.

It was revealed in evidence that the company had obtained
and ejectment order from the Magistrate at Mount Lavinia
for ejectment of the 21 suspended employees and the Police
with the assistance of the Court Fiscal did the ejectment in
terms of the Magisterial order.

Since there had not been a favourable response to the
company’s request for the workmen to return to work, the
Company issued a letter dated 30th July 2005 requesting them
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to return to work on or before 5 August 2005, and if they
failed to do so, they would treated as persons no longer
interested in employment-vide document marked R25.

Since there had been no response to the letter dated 30th
July 2005, the Company finally wrote to all 558 employees on
8 August 2005 referring to the letter of 30.07.05 and informed
them that their names were struck off the list of employees of
the Company because they had shown no interest in resuming
their employment.

In conclusion, the Respondent Company prayed that in view
of the fact that the 558 employees did not show any interest in
their employment, that their contracts were terminated of their
own accord.

CONCLUSION

The reference before the Arbitrator is to determine whether
the 558 employees were terminated by the Respondent Company,
and if so, to what relief they are entitled..

It is important to note that the basic industrial dispute here is
the difference the workmen had with the company over the refusal
to pay the additional bonus that had been promised in the event
the company was able to net a profit of Rs. 125 million. The
workmen first went on the basis of the company’s refusal to pay
the 3rd month bonus in terms of the Memorandum of Settlement
between the Company and the workers. The argument of the
workmen was that the company had been able to make a profit of
Rs. 80 million though the actual estimated profit of Rs. 125 million
did not materialize.

However, the industrial dispute seems to have been forgotten
by the workmen who started to accuse the CEO and the HR
Manager of harbouring a suspect wanted for the murder of an
army officer Major Muthalip. This situation flared up in the form
of a strike where the demand of the workmen was not the
obtaining of their due bonus but to rid the company of two of
its officers. This led to a strike where 21 of their leaders had to be
interdicted by the company.

The company had to obtained an order of the Magistrate at
Mount Lavinia Court where the Police were given the task of
evicting the striking workers. The workers who were resorting
to strike action stated that they could not work due to the
presence of the Police. The presence of the Police did not hinder

It is unfortunate that the workmen lost sight of their legitimate
demand of the bonus. Also, the workers contended that the
letter issued to them dated 30.07.05 requesting them return to
work was in fact a letter vacating their post. By this letter they
were told that they should return to their jobs on or before 5th
August and if they do not do so, they would be deemed not to
be interested in their jobs and that their names would be removed
from the list of employees of the company.

The legal concept of the vacation of employment was defined
by Justice F. N. D. Jayasuriya in NELSON DE SILVA Vs. SRI
LANKA STATE ENGINEERING CORPORATION (1996 -2
SLLR 342) where he said that the vacation of employment
consisted of two element - that of the intention not to return to
work and the physical absence of the employee. Both these
elements were present in the instant case. This was upheld by
Justice Mark Fernando in NANDASENA Vs. UVA REGIONAL
TRANSPORTBOARD (1993-1 SLLR 318).

In the instant case, the letter of 30th July 2005 cannot be
interpreted as a letter terminating or vacating employment. That
letter clearly states that the workmen should return to their
employment by 5th August 2005. It is not fair for the company to
hold up the vacancies indefinitely till the workers end their so
called strike. The company is a production company and had
already incurred large losses. Besides, the workmen had lost
sight of the original industrial dispute and embarked on
something that did not call for trade union action nor be
interpreted as an industrial dispute. The strike that these workers
embarked on was not in pursuit of specific trade union demands.

AWARD

Having considered the evidence led by both the Applicant
Party and the Respondent Company, I conclude that the workers
have not been terminated by the Respondent Company but
vacated their own posts by striking for a non industrial dispute,
and on a balance of probabilities, the 558 workmen are not entitled
to any relief. Therefore no Award is made and the application of
the Applicant Party is terminated.

Dr. V. Irwin Jayasuriya, Attorney-at-law

the operations of the Company if the workers wanted to work.  Arbitrator.
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D.D.C.DeSilva
W.D.S.T. Boteju

L. K. S. Malkanthi
P.S.D. Fernando

D. K. Liyanage

J. G.R. Jayasuriya

S. K. Vehella

S.I. M. Ganewatte
E.N. Silva

B. G. S. Malkanthi

N. C. Silva

S. M. A. Ranjani

I. Ganewatta

T. D. C. Ranjani

M. B. S. P. Fernando
A. P. Priyangani

N. D. Kannangara

D. R. Priyanthi

A. M. S. Deepani

S. V.P. S. Rajapaksha
M. R. Sujatha Nandani
Sudeepa Nandani

I. Kavirathna

S.D. M. Hemalatha

M. B. Kalyani

M. H. L. Lalani

P. K. G. Perera

K. H. G. D. Dhamayanthi
A.R. Udayangani Perera
D.M. G.P. U. Kumari
P.P.N. Gunapala

K. K. Hiranthi De Silva
H.V.R. Priyangani
A.Y.Priyadarshani

C. A. Kusumawathi
T.L.S. Peiris

W. R. Rupa Mendis

K. H. A. Renuka Hettiarachchi
Dammika Alawatte

T. M. Dammika

I. V. M. Priyanthi

B. A.1. M. Dias

M. A. T. D. Kumari

O. Lalani

P. G. Dammika

P. G. Siriyalatha

K.D. K. Mallika

K. M. Gallage
R.Y.Hewamulla

B. W. S. Karunarathna
B. W. Priyadarshani
M. M. M. K. Namalgama
R. T. Athukorela
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