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My No. :1R/13/12/2010.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131

THE award transmitted to me by the Arbitrator to whom the
Industrial Dispute which has arisen between J. A. Sujith
Pushpukumara, Aluthwatta, Walgama, Matara (*“Sharaka”,
Thudella, Kamburugamuwa, Matara) of the one part and
Ariyaseela Wikcramanayake (Former Chairman of the
Pelawatta Sugar Industries Ltd/ The Owner of the Munda
Gas Company PLC) and Presently Chairman, Master
Divers (Pvt.) Ltd, Maritime Centre, No. 234, Galle Road,
Colombo 03, of the other part was referred by order dated
03.06.2011 made under Section 4 (1) of the Industrial
Disputes Act, Chapter 131 (as amended) and published in
the Gazette of the Democratic Socialist Republic of Sri
Lanka Extraordinary No. 1709/48 dated 10.06.2011 for
settlement by arbitration is hereby published in terms of
Section 18(1) of the said Act.

V. B. P. K. WEERASINGHA,
Commissioner of Labour.

Department of Labour,
Labour Secretariat,
Colombo 05.
20th December, 2011.
In the matter of an Industrial dispute

Between

J. A. Sujith Pushpakumara,
Aluthwatta,
Walgama, Matara

Case No. 3390 and
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Ariyaseela Wikcramanayake,
Former Chairman,
Pelawatta Sugar Industries,

Chairman Munda Gas Company, PLC

and presently

Chairman Master Drivers (Pvt.) Ltd,
Maritime Centre,

No. 234, Galle Road,

Colombo 3.

Award

The Honourable Minister of Labour and Labour relations
by virtue of powers vested under Section 4(1) on the Industrial
Disputes Act. No. 14 0f 1957, 62 0of 1957, 04 of 1962 and 3 of
1968 has referred this dispute to me for settlement by
Arbitration.

The Matter is dispute between the parties is as follows :—

The workman J. A. Sujith Pushpakumara who was working
at Pelawatta Sugar Industries as a Laboratory Assistant in
1991, with permission from the said company attended the
Moratuwa University and followed a course in chemical
engineering and obtained the N.D.T. of the said University.
After qualifying he has expected a position consistent with
his technical qualification and the Employer Wickramanayake
who by this time has purchased Sugar Industries has become
it’s chairman. He employed the workman at Sugar Industries
promising him to get a suitable post. By this time Employer
Wickramanyake has initiated another company namely Munda
Gas Company Limited and he employed the workman on
Salary of Rupees 12,000 per month. The job given to him at
Munda Gas was inconsistent with his technical qualifications.
He had to work in the Galle Port assisting in the clearance of
filled Gas Cylinders.

Due to certain shipping problems supply of Gas stopped
and this Company also could not continue to function. Then
the Tsunami came and this also affected the company’s
functions.

The employer floated another company called ““Master
Divers” and he employed the workman in this company
promising him a suitable job in his establishments and had
deliberately postponed the issue and ultimately the workman
in utter disgust and frustration was compelled to leave the
place.

In my view employing him at Master Divers was just a
ploy to get him out. In other words he has found a way of

compelling the workman to leave and constructively
terminated his services. The workman lost his job as well as
his future prospects in his carrier, thus wasting his talent and
ultimately became unemployed.

The following factors draw my attention and consideration
and they are as follows :—

01. The workman has qualified as a N.D.T. of the Moratuwa
University spending 4 years, following this course.
During this period he has not received any salary or
allowance.

02. It is also an evidence that he was 42 years of age.
Since 2005 he is unemployed. No statutory payments
like E. P. F. or E.T.F were paid.

03. The difficulty in finding a suitable job which benifits
his qualification.

04. Having qualified as N.D.T. he could not further his
prospects under the employer whereas after 10 years
of practical experience an N.D.T. qualified person could
rise to an engineer’s position.

05. The economic difficulties he has undergone during
the period of his unemployment. He is married and has
one child. He has to maintain a family. These factors
have to be taken into consideration, in making and
award.

06. The Workman had a legitimate expectation of
employment. Which he failed to realize.

The employer did not appear at the inquiry. He was
represented by an Attorney-at-Law Mr. Ananda De Silva.

The position taken by the employer at the inquiry was
that the workman was not an employee of Wickramanayake
but, of the Company called Munda Gas.

The Respondent Wickramanayake had been in control of
the Company at all stages he was the employer.

No documentary evidence was placed before me regarding
the incorporation of these Companies and no Company
Registration Certificates were produced. It is my view that in
the face this evidence the Respondent Wickramanayake
cannot escape his liabilities from paying compensation, as it
is very clear, that the contract of employment with him
remained, so, till the termination of the workman. In other
words there was privity of contract and it continued between
Wickramanayake and Workman.
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There had been an inquiry at the Commissioner of Labour,
and the report of the finding were marked as “R2”. I have
perused it and [ am inclined to agree with his findings that the
respondent was the employer of the workman at Munda Gas.
The Workman should be compensated for loss of career and
for his services under the respondent.

On the totality of the evidence place before me at the
inquiry. I conclude that the respondent is liable to pay
satisfactory compensation to the workman. Taking into
consideration all factors documents an circumstances I order
three years salary at the rate of Rupees 12,000 per month. I
order the respondent Wickramanayake to pay Rupees Four

Hundred and Thirty Two Thousand (Rs. 432, 000) to the
workman J. A. Sujith Pushpakumara. This money is to be
deposited with the Assistant Commissioner of Labour
(Colombo North) within 30 days of the Publication of this
award in the Government Gazette.

I declare that this sum awarded is just and equitable.
M. D. K. KULATUNGA,
Arbitrator.
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