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My No. :1R/21/04/2011.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131

THE Award transmitted to me by the Arbitrator to whom the
Industrial Dispute which has arisen between
Telecommunication Officer’s Union, Ground Floor, Sri Lanka
Telecom HQ Building, Colombo 01 of the one part and Sri
Lanka Telecom PLC., Head Office, Lotus Road, Colombo 01
of'the other part was referred by order dated 18.10.2011 made
under Section 4(1) of the Industrial Disputes Act, Chapter
131, (as amended) and published in the Gazette of the
Democratic Socialist Republic of Sri Lanka Extraordinary
No. 1729/13 dated 25.10.2011 for settlement by Arbitration is
hereby published in terms of section 18(1) of the said Act.

V. B. P. K. WEERASINGHE,
Commissioner of Labour.

Department of Labour,
Labour Secretariat,
Colombo 05,

12th October, 2012.

In the Matter of an Industrial Dispute Between :

Telecommunication Officer’s Union
Ground Floor,
Sri Lanka Telecom HQ Building,
Colombo 1

........................ of the one part

Case No.: A - 3411

Sri Lanka Telecom PLC.,
Head Office,
Lotus Road,
Colombo O1.
....................... on the other part

THE AWARD

The Honourable Minister of Labour Relations and Foreign
Employment by virtue of the powers vested in him by Section
4(1) of the Industrial Disputes Act Chapter 131 of the
Legislative Enactments of Ceylon (1956 revised edition) as
amended by Act, Nos.14 0f 1957, 4 of 1962 and 39 of 1968 read
with Industrial Disputes (Special Provisions) Act, No. 37 of
1968 appointed me as the Arbitrator by his order dated 18th
October.2011 and referred the following dispute to me for
settlement by arbitration.
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The matter in dispute between the aforesaid parties are :-

Whether the transfer of Mr. D. P. U. Dissanayake, the
President of the Telecommunication Officer’s Union without
just and equitable cause and to what relief he is entitled in him
of the mental agony by this transfer.

Appearance

Mr. Rohan Nissanka appeared for the Party of the First
Part

Mr. Lal Bopage appeared for the Party of the Second
Part.

Both parties filed their statements to the matter in dispute.

The Party of the First Part raised the Preliminary Objections,
the objections were forthwith rejected.

In the process of hearing both parties agreed for a
settlement. The terms of settlement is as follows :

1. The Management agrees to provide Job details along
with trasfer letter in the event of Mr. D. P. U.
Dissanayake is transferred on service reason.

2. The Management agrees not to transfer Mr. D. P. U.
Dissanayake from his current work station unless
under disciplinary ground or exigency of the Company.

3. The Management agrees not to transfer Mr. D. P. U.
Dissanayake only on the ground of engaging
legitimate trade union activities.

4. This is full and final settlement of the matter referred
to arbitration in arbitration proceedings bearing No.
A-3411.

In the light of the above settlement I make no award.
KapiLA M. SARATHCHANDRA,
Arbitrator.
20th September, 2012.
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My No. :1R/15/29/2008.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131

THE Award transmitted to me by the Arbitrator to whom the
Industrial Dispute which has arisen between Mr. S. H. C.
Fernando, No. 9B/172, Jayawadanagama, Battaramulla of the
one part and Concord Shipping (Pvt) Ltd., No. 73, Elvitigala
Mawatha, Colombo 08 of the other part was referred by order
dated 07.08.2009 made under Section 4(1) of the Industrial
Disputes Act, Chapter 131, (as amended) for settlement by
Arbitration is hereby published in terms of section 18(1) of
the said Act.

V. B. P. K. WEERASINGHA,
Commissioner of Labour.

Department of Labour,
Labour Secretariat,
Colombo 05,

12th October, 2012.

In the Matter of an Industrial Dispute Between :

Mr. S. H. C. Fernando,
No. 9B/172, Jayawadanagama,
Battaramulla.

........................ on the one part

Case No.: A/ 3293 and

Concord Shipping (Pvt) Ltd.,
No. 73, Elvitigala Mawatha,
Colombo 08.

....................... on the other part

THE AWARD

The Honourable Minister of Labour Relations and Foreign
Employment by virtue of the powers vested in him by Section
4(1) of the Industrial Disputes Act, Chapter 131 of the
Legislative Enactments of Ceylon (1956 revised edition) as
amended by Acts, Nos.14 of 1957, 4 of 1962 and 39 of 1968
read with Industrial Disputes (Special Provisions) Act, No. 37
of 1968 appointed me as the Arbitrator by his order dated 07th
August 2009 and referred the following dispute to me for
settlement by arbitration.

The matter in dispute between the aforesaid parties are :-

Whether it is justified by the Concord Shipping (Pvt) Ltd.,
to consider Mr. S. H. C. Fernando who was in the service of
the said Company as having vacated its service on his own
with effect from 30.06.2006 and if not justified, to what relief he
is entitled from the Company.
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Appearance

Mr. Wilbert Perera appeared for the Party of the First
Part

Mr. Anil Wijenayake Attorney at Law appeared for the
Party of the Second Part.

The applicant S. H. C. Fernando is his evidence stated as
follows :

He said he was employed as the General Manager of the
Respondent Concord Shipping (Pvt) Ltd.

The witness said before that he was employed at Concord
Express (Lanka) Limited.

The witness further said that he left Concord Express
(Lanka) Limited to join as the Executive Director of Concord
Shipping (Pvt) Ltd.

The witness said that he took that decision as he was
offered better salary and other perks such as a official car, fuel
allowance, medical allowance and along with 10% Commission
from the earnings.

The witness said that he brought to the Respondent
Company Ansell Lanka freight contract which exported millions
and gloves to North America.

The witness said that he received a sum of Rs. 1,150,000
being in the 10% commission from the respected company for
the year 2002/2003.

The witness further said that the following year the branch
office he was in change made a profit of Rs. 14 million, out of
which he was entitled Rs. One million four hundred thousand.

The witness stated out of the said commission he was paid
about Rs. 4,96,000 by travellers cheques and he was given gift
vouchers worth of Rs. 3,50,000. The witness said that he was
left to get a balance sum amounting to Rs. 6 to 7 lakhs.

The witness submitted an e-mail marked A3 in this respect.

The witness further said out of the commission he received
a portion was given by him to other two employees in the
office on his own accord even though there was no such
order to do so by the respondent company.

The witness further said he went to USA with Mr.
Jayaratnam in the year 2003 with to sign a Contract with Ansell
and Concord Shipping.

The witness in his evidence stated that he totally reject the
respondent averments that he failed to introduce a single
customer. The witness further stated that he introduced a
number of customers and among them Ansell Lanka being the
top company which was a multi Million Dollar business based
in USA.

Witness further stated that he complained to the
Commissioner of Labour (Colombo Central) and also filed a
inquiry document certified by the D. S. M. Dissanayaka
Commissioner of Labour as A6.

The witness further filed certified inquiry documents as A7
and A8.

In document marked A8 the Responded Company agreed
to reinstate the Applicant.

The Applicant stated that at the inquiry the Respondent
further agreed to pay salary arrears to the Applicant for the
period he did not work in the event the Applicant made profits
for the respondent company. (A 10).

The applicant further states that the Respondent Company
admitted that he was employed by the respondent Company
till June 2006 and salary was paid up to May 2006.

The Applicant stated that he made large profit for the
Respondent Company.

The applicant stated that the Responded did not inform
him that his services were terminated and no disciplinary
inquiry was conducted against him.

During cross Examination the Applicant stated as follows :

The Applicant said that there were 3 employees at Concord
Shipping and the office was situated at R. A. De Mel Mawatha,
Colombo 03.

The applicant worked as the General Manager.

In addition to monthly salary he was given transport,
vehicle maintenance, fuel and Medical allowances.

The Applicant further stated that the Respondent Company
agreed to pay 10% out of the Profits made by the Applicant.

The Applicant further stated that he brought number of
customers to Concord Shipping namely (i) Ansell Lanka (ii)
Tex Linen (iii) Barney Raymonds (iv) AF Raymonds and 2 Pet
Fish Export Companies.
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The Applicant further stated that he ask for the
Compensation for following reasons.

(D) 99% of the business handled by the branch he worked
was brought by him.

(Il) James Jayaratnam, the Director acted in a manner that
resulted destruction of all business brought by him.

(IT) The loss of business that the Applicant brought in
when he joined the Respondent Company was a great
personal loss to him.

During Cross Examination the Applicant stated as follows :

The Applicant stated that he received Commission on
profits as agreed for the period 2002/2003.

On 31st March 2004 (Rs. 500,000 in cash and 3 1/2 lakhs in
vouchers)

The Applicant stated that his last salary was Rs. 75,000
(Rs. 60,500+ Rs. 15,000 allowance)

He further stated that there were Rs. 165,000 was in arrears
since August 2005 to June 2006 as confirmed his evidence in
chief.

The Applicant further stated that the Director Winsely
Rodrigo requested him to stay at home and promised to send
his salary and other allowance to his home.

The applicant stated that he was compelled to ask
Compensation as 99% business handled by the Respondent
Company (branch) was brought by him. The loss of
employment was an irreperable damage to his life proceedings
dated 21/09/10 page 09/10.
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During re-examination the Applicant stated that he did not
leave his job but as requested by the Respondent Company,
he stayed at home, proceedings dated 07.01.2001 page 138.
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K. B. A. S. Wickramanayake / Assistant Commissioner of
Labour in his evidence stated at follows :

According to inquiry proceedings marked as A 10 the
Respondent Employer consented to reinstate the applicant.

The Applicant stated that since he has lost the confidence
of the Respondent and refused the re-employment.

The Respondent stated that since the Applicant was not
willing to report for work salary arrears can not be paid for the
period that the applicant was absent from the work.

H. W. J. Rodrigo the Director, Concorde shipping in his
evidence stated that he promised to pay to the Applicant at
the time he joined the service 10% profit earned in addition to
the monthly pay including fuel and medical allowances.

The witness further stated after terminating business with
Ansell Lanka in the middle of 2004, the Applicant failed to
bring profit in order to pay 10% commission for him.

The witness states that the Applicant did not make a request
that salary should be paid during his absence.

During cross examination Respondent witness stated
that—

() The Applicant Fernando was paid July 2006 salary
even though he worked 4 to 5 days during the month.

(I) The Applicant was given an official vehicle and the
Respondent Company did not take back the vehicle
when the Applicant was asked to stay at home.
Proceeding dated 28.10.2011 page 10.
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(II) The vehicle was taken over by the leasing Company
after about 2 year (2008 Oct)

(IV) He further stated that he himself (Winsely Rodrigo)
and James Jayaratnam were directors of the Concord
Shipping Company.

During re-examination the witness Winsely Rodrigo
stated :

() The Applicant was paid the salary for the month of
June after he stopped coming to work as the applicant
had worked about a week in June and there were his
unutilized leave.

(I) The applicant was not requested in writing to report
for work.

Both parties filed written submissions.

The applicant filed the written submission along with the
marked documents Al to A 14.

In his submission the Applicant stated that since he was
sent on leave by the Respondent company since 30.06.2006,
even thought the applicant done no wrong that the applicant
he granted salary arrears since 30.06.2006 at a rate of Rs. 75,500
per month.

The Respondent filed the written submission along with
the marked document V 1 to V 4 and requested to reject the
Applicant's plea for relief as the applicant's evidence lacks
credibility.

On overall analysis of evidence I have come to following
conclusions :

() The Respondent Company acted unjustly and unfairly
by sending the Applicant on compulsory leave
depriving his salary and other benefits and doing so
causing mental agony and financial downfall to the
Applicant without a valid reason.

(I) The Respondent Company has acted malice towards
the Applicant sending him compulsory leave without
pay whereas the Applicant has brought profitable
business to the Respondent Company.

(Il) The Respondent Company failed to prove that the
Applicant has vacated the post on his own.

(IV) By doing so (I, II and III) the Respondent has acted
mala fide towards the Applicant.

In the circumstances, [ wish to quote majority decision of
the Supreme Court in state Bank of India Vs. Edirisinghe (1991)
that the arbitrator has to make an award which is just and
equitable, he is not tied down and fettered by the terms of the
contract to employment. He can create new rights and
introduce new obligations between the parties. The effect of
the award is to introduce terms which become implied terms of
the contract. It was pointed out that as industrial arbitrator
creates a new contract for the future in contrast to a judge
who enforces rights and liabilities arising out an existing
contract. An industrial arbitrator settles disputes by dictating
new conditions of employment to come into force in the future
when he cannot get the parties to agree to them in contrast to
ajudge who determines the existing right and liabilities of the
parties.

For the reasons aforesaid it is my finding that the
Respondent Company (party of the Second Part) has caused
injustice to the Applicant. (party of the First Part).

In the circumstances taking into consideration the totality
of evidence led before me I make award that the Applicant (the
Party of the First Part) be paid by the Respondent (the Party
of the Second Part) a sum of Rupees One Million Three
Hundred and Fifty Nine Thousand (Rs. 75,500 x 18 - being 18
months salary) as a full and final settlement.

I further make order that this award should be implemented
within 21 days of the publication in the Government Gazette
of the Democratic Socialist Republic of Sri Lanka.

I consider this award just and equitable.

KApriLA M. SARATHCHANDRA,
Arbitrator.

20th September, 2012.
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