
1AI fldgi: (I) fPoh - Y%S ,xld m%cd;dka;%sl iudcjd§ ckrcfha w;s úfYI .eiÜ m;%h -  2013'06'05

wxl 1813$13 - 2013 cqks ui 05 jeks nodod - 2013'06'05

^rcfha n,hmsg m%isoaO lrk ,§'&

I jeks fldgi: (I) jeks fPoh - idudkH

Y%S ,xld m%cd;dka;%sl iudcjd§ ckrcfha .eiÜ m;%h
w;s úfYI

rcfha ksfõok

 uf.a wxlh : IR/09/13/2007.

ld¾ñl wdrdjq,a mk; 131 jk wêldrh

131 jk wêldrh jk ixfYdaê; ld¾ñl wdrdjq,a mkf;a 4^1&
j.ka;sh hgf;a 2010'04'21 jeks Èke;s yd wxl 1650$16 ork
YS% ,xld m%cd;dka;s%l iudcjd§ ckrcfha w;súfYaI .eiÜ
m;%fha m%isoaO lrk ,o 2010'03'31 Èk ork ksfhda.fhka" tla
md¾Yjhla jYfhka msgfldaÜfÜ" tmsguq,a, mdr" 4 jk mgqu."
wxl 28$3$A ys mÈxÑ tia' wd¾' .=Kj¾Ok yd wfklaa md¾Yjh
jYfhka n;a;ruq,a," me,j;a;" md¾,sfïka;= mdr" wxl 70 ys
msysá l=vd f;a j;= ixj¾Ok wêldßh w;r mj;akd ld¾ñl
wdrjq, fíreïlsÍfuka iu:hlg m;a lsÍu i|yd fhduq lrk
,ÿj" fíreïlre úiska ud fj; tjd we;s 2013'03'27 Èke;s
m%odkh tu mkf;a 18^1& j.ka;ssh hgf;a fuhska m%ldYhg m;a
lrkq ,efí'

ù' î' mS' fla' ùrisxy"
lïlre flduidßia'

2013 wfma%,a ui 30 jeks Èk"
lïlre fomd¾;fïka;=j"
fld<U 05'

ld¾ñl wdrjq,a fíreïlrKh

tia' wd¾' .=Kj¾Ok
wxl 28$3$A"
4 jk mgqu."
tmsguq,a, mdr"
msgfldaÜfÜ'

b,a¨ïlre '''''''''
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kvq wxlh ( A$3330 tÈßj

l=vd f;a j;= ixj¾Ok wêldßh"
wxl 70" md¾,sfïka;= mdr"
me,j;a;"
n;a;ruq,a,'

j.W;a;rlre''''''''''''

m%odkh

lïlre in|;d iy ñksian, wud;Hjrhd úiska 1968 wxl
37 ork ld¾ñl wdrjq,a ̂ úfYaI úêúOdk& mk; iu. lshúh
hq;= 1957 wxl 14" 1962 wxl 04 yd 1968 wxl 39 ork mk;a
j,ska ixfYdaê; jQ ,xldfõ jHjia:dms; wK mk;a j, 131
jk mßÉfþoh ^1956 ixfYdaê; uqøKh& jk ld¾ñl wdrjq,a
mkf;a 4^1& jk j.ka;sfhka t;=uka fj; mejÍ we;s n,;,
wkqj tlS wdrjq, fíreï lsÍfuka iu:hlg m;alsÍu i|yd
fíreïlre jYfhka ud m;a lr my; i|yka wdrjq,
fíreïlrKhla u.ska iu:lrk f,ig ud fj; fhduq lr
we;'

by; i|yka md¾Yjhka w;r we;s ld¾ñl wdrjq,g fya;= ù
mj;akd ldrKh jkqfha"

“l=vd f;a j;= ixj¾Ok wêldßh úiska tia' wd¾' .=Kj¾Ok
uy;df.a jev ;ykï lrkq ,enQ 2004'11'04 jk Èk isg
2007'05'09 jk Èk olajd ld,iSudj i|yd jegqma" jegqma j¾Ol
yd fjk;a §ukd ,nd .ekSug Tyq ysñlï ,nkafka o" hkak yd
ysñlï ,nkafka kï Tyqg ysñ úh hq;= iykhka fudkjdo
hkak ms<sn|j” o fõ'

fuu w;s úfYI .eiÜ m;%h www.documents.gov.lk fjí wvúfhka nd.; l< yel'
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fíreïlrK úNd.h

01' fomd¾Yjhgu ijka§fï moku u; wjia:d úis folla
úuiSu i|yd /iajk ,§' fuhska iuyr Èkhka
j.W;a;rldr wdh;kfha b,a,Su u; mÍlaIKh meje;aùu
wvd,j l,a ;eîu ksidh'

02' b,a¨ïlre iy j.W;a;rldr wêldßh úiska m<uq iy
fojk m%ldYhka f.dkq lr we;'

03' b,ä ïlre yd j.W;a;rldr wêldßh fjkqfjka jdÑl
idlaIs § we;s w;r lsisu md¾Yjhla úiska jdÑl ie,lsÍï
lr ke;'

04' b,ä ïlre yd j.W;a;rldr wdh;kh ,sÅ; foaYk f.dkq
lr we;'

05' b,a¨ïlref.a yd j.W;a;rldr wdh;kfha m%ldYhkag
yd b,ä ïlref.a yd j.W;a;rldr wdh;kh fjkqfjka
fok ,o jdÑl idlaI s yd fomd¾Yjfha ,sÅ;
ie,lsÍïj,g ud úiska wjOdkh fhduq lrk ,§'

06' j.W;a;rldr wdh;kh úiska b,a¨ïlre úiska olajk
,o lreKq oelaùï fndfydauhla ms<s.kakd ,§'

uQ,slju my; i|yka ms<s.ekSï igyka lrk ,§

01' b,ä ïlre j.W;a;rldr wêldßfha m%dfoaYSh l<uKdlre
jYfhka fiajh lrñka isáh§ 2004'11'04 jk Èk jev
;ykï lrkq ,ÿj 2007'05'09 jk Èk olajd tlS jev
;ykï ;snQ nj ms<s.kS'

02' j.W;a;rldr wêldßh úiska fpdaokd 38 la ksl=;a lr
thska fpdaokd 08 lg b,a¨ïlre jrolre lr we;'

03' tlS jev ;ykï lr ;snq ld, mßÉfþohg wod< jegqma
iy jegqma j¾Ol wysñ lr Tyq orñka isg jegqma ;,h
u; kej; fiajfha msysgqùug j.W;a;rldr wOHlaI
uKav,h ;SrKh lr we;'

04' ta wkqj 2007'05'07 Èk isg b,ä ïlre tu by; lS wOHlaI
uKav, ;SrKh wkqj fiajfha msysgqjd we;'

05' Tmamq jQ fpdaokd 08 lg jerÈlre ù we;ehs hk ks.ukh
u; o`vqjï jYfhka jev ;ykï lr isá ld, mßÉfþohg
wod< jegqm iy jegqma j¾Ol wysñ lrk njg
j.W;a;rldr wêldßh úiska okajd we;'

tu ;;ajhka u; ud fj; úksYaph lsÍug fhduq lr we;af;a
2004'11'04 Èk isg 2007'05'09 Èk olajd b,a¨ïlref.a jev
;ykï lr ;snQ ld, iSudj i|yd jegqma" jegqma j¾Ol yd
fjk;a §ukd ,nd .ekSug Tyq ysñlï ,nkafkao hkak yd
ysñlï ,nkafka kï Tyqg ysñúh hq;= iykhka fudkjdo
hkak ms<sn|j fõ'

b,a¨ïlre úiska bÈßm;a lr we;s P/01 isg P/37 olajd
f,aLk w;=ßka P/03, P/04, P/12, P/14, P/21, P/22, P/23, P/24,
P/35, P/27, P/28, P/31, P/3, P/34, P/35, P/36 iy P/37 hk
f,aLk yer wfkla ish¿ f,aLk j.W;a;rldr wdh;kh
úiska ms<s.kakd ,§'

b,ä ïlre úiska fuu fíreïlrKfha§ m%ldY 03 la f.dkq
lrk ,§' tlS m%ldYj,ska 2010'07'02 Èke;s m%ldYfha P/01
isg P/25 olajd f,aLko 2010'07'28 Èke;s m%ldYfha P/26
isg P/37 olajd f,aLko wka;¾.; fldg we;' tlS ish¿
f,aLk (P/01 isg P/37) mokï lr .ksñka by;ska i|yka
lrk ,o j.W;a;rldr wdh;kfha ms<s.ekSï jd¾;d lrk
,§'

2010'10'12 Èk od;ñka j.W;a;rldr wdh;kh úiska bÈßm;a
lr we;s m%ldYhg wuqKd we;s X/20, X/03, X/04 iy X/11
muKla ms<s.kakd nj b,a¨ïlre m%ldY lr we;'

b,ä ïlref.a lshd mEï

01' b,a¨ïlre ta jk úg fiajfha fh§ isák l<uKdlrk
fiajfha fcHIaG;u ks,Odßhd nj;a" m%dfoaYSh
l<uKdldr ;k;=f¾ wjqreÿ 20 la /£ isàug isÿ jQ
nj;a" fuu úkh mÍlaIKh meje;aùug j.W;a;rldr
wdh;kfha l<uKdldÍ;ajh fhduq jQfha ;udg ó<`.g
ysñ Wiiaùu jk idudkHdêldÍ ;k;=r wysñ lsÍug
l<uKdldß;ajhg .;a mshjrla jYfhka nj;a lshd isá'
Tyq lshd isákqfha fuu fpdaokd m;% ksl=;a lsÍu yd
jegqma yd jegqma j¾Ol wysñ lsÍu j.W;a;rldr wdh;kfha
l<uKdldÍ;ajfha wioaNdù ls%hd njhs'

02' b,ä ïlreg úreoaOj jQ fpdaokd 8 g b,ä ïlre jrolre
ù we;s w;r thska 38 jeks fpdaokdj fmdÿ fpdaokdjla jQ
w;r b;sß 7 ls%hdmámdáh wkq.ukh lsÍug wiu;a ùu
u; jk w;r thska t;rï uq,Huh wmyrKhla ms<sn|
oelaùula ke;'

b,a¨ïlreg úreoaOj úkh mÍlaIKh meje;ajQ
ks,Odßhdf.a ks.ukh ù we;af;a pqÈ; jrolre ù we;af;a
m%udo fodaI yd fkdie,ls,su;alu iïnkaOfhka nj;a"
uq,H jxpd wdÈhg iïnkaO ke;s nj;a" ;jo úkhdkql+,
mÍlaIKhl w;HjYH wx.hla jQ “uQ,sl úu¾Ykhlska
f;drj ú.Kl úu¾Ykhla u; fpdaokd ke.Sfuka pQÈ;g
hï w.;shla isÿ ù we;s ” nj;a h'

“fpdaokd m;%fha §¾> iajNdjh wkqj fmkS hkafka
ks,Odßhd flfia fyda jrolrejl= lsÍfï wjYH;djhlska
ls%hd lr we;s njo fmkS hk njo ” hk úkh mÍlaIK
ks,Odßhd Tyqf.a jd¾;dfõ ksÍlaIKh wjOdkhg ,la
úh hq;= m%n, ldrKhls'

j.W;a;rlref.a ia:djrh

01' j.W;a;rldr wdh;kh b,a¨ïlref.a iïm%ldYhka
fndfydauhla ms<s.kakd ,o kuq;a b,ä ïlref.a ia:djrh
yn lr isák ,§'
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03' j.W;a;rldr wdh;kh ;u ,sÅ; foaYkj,§ b,ä ïlreg
úreoaOj fpdaokd ms<sn| ,ehsia;=jla yd ta ms<sn| úia;r
olajd we;;a tajd fuu úNd.hg wod, fkdfõ' tmuKla
fkdj fuu fpdaokd;a úia;rh uq,skau mÍlaIKh
wdrïNfha md¾Yjhka úiska ms<sf.k tajd “ms<s.ekSï”
f,i jd¾;d.; lr we;'

ks.ukh

fpdaokd yd ks.uk ms<sn| lreKq ms<s.ekSï f,i igyka
lr we;s fyhska ud úiska ms<s;=re Èh hq;af;a “b,ä ïlre
jev ;ykug ,laj isá ld,h i|yd b,a¨ïlreg ys`.
jegqma" jegqma j¾Ol yd fjk;a §ukd ysñ úh hq;=o”
hkak fõ'

b,a¨ïlre j.W;a;rldr wdh;kfha fiajfha kej;
msysgqjk wjia:dfõ Tyq jev ;ykï lr ;snq ld,
mßÉfþoh i|yd jegqma yd jegqma j¾Ol wysñ lsÍug
;SrKh lsÍu idOdrKo yd uOHia:j ;SrKhla o hk
ldrKh i,ld ne,Sfï§ úkh mÍlaIKh meje;ajQ
ks,Odßhdf.a by; kSßlaIKhkag wjOdkh fhduq l<
hq;=h'

ta wkqj uu tu úi|kdjg my; mßÈ ms<s;=re foñ'

b,a¨ïlreg jev ;ykï lr ;snq 2004'11'04 Èk isg
2007'05'09 Èk olajd ld, mßÉfþoh i|yd ys`. jegqma"
,eîug ysñlï we;s njg uu ks.ukh lr isáñ'

jegqma j¾Ol Wmhd.; hq;= tajd jQj;a" fuu wjia:dfõ
tajd b,a¨ïlreg wysñj we;af;a md,kdêldßh

wioaNdjfhka b,ä ïlref.a jev ;ykï lsÍu fya;=fjks'
jegqma j¾Ol j.W;a;rlreg wysñj we;af;a j.W;a;rldr
wdh;kfha jrÈka ùu ksid b,ä ïlreg Wmhd.; hq;=j
jev ;ykï lr ;snq ld, mßÉfþoh i|yd jQ jegqma
jeäùï b,a¨ïlreg ysñ úh hq;= neõ ;SrKh lrñ'
fuu ldrKfha§ b,ä ïlre fuu jev ;ykug ,laùug
fmr ks;sm;du jegqma j¾Ol Wmhdf.k isá wfhl= hk
ldrKhg uf.a wjOdkh fhduq úh'

m%odkh

by; lS lreKq yd ;=,kd;aul iïNdú;dj wkqj fíreï
lsÍu u.ska ksrjq,a lsÍu i|yd ud fj; fhduq lrk ,o
ldrKhg wod<j my; i|yka m%odkhka ud úiska lrkq ,efí'

ta wkqj b,a¨ïldr tia' wd¾' .=Kj¾Ok uy;df.a jev
;ykï lrkq ,enQ 2004'11'04 jk Èk isg 2007'05'09 jk Èk
olajd ld,iSudj jegqma yd jegqma j¾Ol muKla ysñ úh hq;=
njg;a" fjk;a §ukd j,g ysñlula fkdue;s njg;a ks.ukh
lrñka fuu m%odkh lrñ'

ta wkqj by; m%odkh idOdrK yd hqla;shqla; m%odkhla nj
i,lñ'

kS;s{ uyskao /<mkdj"
fíreïlre'

2013 ud¾;= ui 27 jk §h'

06-456

My No. : IR/09/13/2007.

THE  INDUSTRIAL  DISPUTES  ACT,  CHAPTER  131

THE award transmitted to me by the Arbitrator to whom
the Industrial Dispute which has arisen between Mr. S. R.
Gunawardhana, No. 28/3A, 4th Lane, Epitamulla Road,
Pitakotte, of the one part and Tea Small Holdings Development
Authority, No. 70, Parliament Road, Pelawatta, Battaramulla,
of the other part was referred by order dated 31.03.2010 made
under section 4(1) of the Industrial Disputed Act, Chapter
131, (as amended) and published in the Gazette of the
Democratic Socialist Republic of Sri Lanka Extraordinary No.
1560/16 dated 21.04.2010 for settlement by Arbitration is hereby
published in terms of Section 18(1) of the said Act.

V. B. P. K. WEERASINGHE,
Commissioner of Labour.

Department of Labour,
Labour Secretariat,
Colombo 05,
30th April, 2013.

In the Industrial Dispute Court

Mr. S. R. Gunawardhana,
No. 28/3 A, 4th Lane,
Epitamulla Road,
Pitakotte.

Applicant ...............

Case No. A/3330 Vs.

Tea Small Holdings Development
Authority,
No. 70, Parliament Road,
Pelawatta,
Battaramulla.

Respondent ...............

THE  AWARD

The Honorable Minister of Labour Relations and
Manpower by virtue of the powers vested in him by Section
4(1) of the Industrial Disputes Act Chapter 131 of the
Legislative Enactments of Ceylon (1956 revised edition) as
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amended by Acts Nos. 14 of 1957, 4 of 1962 and 13 of 1968,
read with Industrial Disputes (Special Provisions) Act No. 37
of 1968, has appointed me to be the Arbitrator and referred
the following dispute to me for settlement by arbitration :-

“Whether Mr. S. R. Gunawardhana is entitled to receive
the salaries, salary increments and other allowance for the
period of interdiction of his service from 04.11.2004 to
09.05.2007 by the Tea Small Holdings Development Authority
if so, what relief he should be granted”.

Proceedings

01. There were twenty two hearings, some of which were
mere postponements due to applications made on behalf
of the Respondent.

02. The Applicant and the Respondent had tendered their
1st and 2nd statements.

03. Oral evidence was given on behalf of both the Applicant
and the Respondent but no oral submissions were made
by either party.

04. Written Submissions have been filed on behalf of the
Applicant and the Respondent.

05. I had given consideration to statements of both the
Applicant and the Respondent, oral evidence led and
to the written submissions of the Applicant and the
Respondent.

06. Further the Respondent admitted the most of the
contentions of the applicant.

Initially following admissions were recorded

01. The Applicant was serving as a Regional Manager of
the Respondent Authority until his interdiction on
04.11.2004 and was under interdiction until 09.05.2007.

02. The Respondent Authority had issued 38 charges of
which the Applicant had been found guilty for 8
charges.

03. The Board of Directions of the Respondent Authority
had reinstated the Applicant at the salary at which he
was drawing at the time of interdiction disentitling him
for salaries and salary increases for the period of
interdiction.

04. The Applicant had been reinstated accordingly with
effect from 07.05.2007.

05. The Applicant being found guilty for 08 charges, as a
punitive measure the applicant was informed that he
has been disentitled for the salary and salary increases
for the period of interdiction.

Accordingly matter referred to me for arbitration is
“whether the Applicant is entitled to receive salary, salary
increases increments and other allowances for the period of
interdiction from 04.11.2004 to 09.05.2007 and if so what relief
he is entitled to”.

Out of the documents submitted by the Applicant all
except P/03, P/12, P/21, P/22, P/23, P/24, P/35, P/27, P/28, P/31,
P/3, P/34, P/35, P/ 36, P/37 were admitted by the Respondent
Authority.

The Applicant had made 3 statements. With documents
P/01 to P/25 the statement dated 02.07.2010 and documents
P26 - 37 with the statement dated 28.07.2010. The admissions
were recorded based above documents (P/1 to P/37).

The applicant admitted only the documents marked X/20,
X/03, X/04 and X 11 marked with the Respondents statement
dated 12.10.2010.

Applicant’s Claim

That he is the senior most Senior Manager of the
Respondent Authority and had been stagnating in the post
of Regional Manager for 20 years and the Management had
taken steps to conduct a disciplinary inquiry in order to deprive
him his next promotion to the post of General Manager as he
was the officer due for promotion. Thus the Applicant states
Respondent’s management had taken to steps to issue
charges sheets and disentitle Applicant of salary and
increments are acts of malafide the Respondent Authority.

Although the Applicant had been found guilty for 8
charges, the No. 38 is a common charge and other seven are
non compliance of procedure with hardly an impact on
financial mishandling.

The finding of the Inquiring Officer was that the charges
accused had been found guilty of are those due to negligence
of the Applicant and no financial fraud. It also stated the
disciplinary inquiry had commenced on an audit Inquiry even
without conducting a preliminary inquiry which is an essential
feature of a disciplinary inquiry, and thus prejudice had been
caused to the Accused.

In fact it is revealing that the Inquiring Officer in his Report
had stated that “lengthlyness of charge sheet itself displays
that the Respondent had been acting to convict the Applicant
somehow”.
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Respondent’s Position

01. The Respondent had admitted most of the contention
of the applicant but the Applicant’s stand was
canvassed by the Respondent.

02. Respondent Authority in its written submissions had
dealt at length with charges and details of the charges
which are not relevant to this arbitration. In fact said
details of charges had been admitted by the parties
and reordered as admissions at the commencement of
Inquiry.

Conclusion

Since charges and findings had been already admitted
and recorded as admissions and what has to be answered
by me is “Whether the Applicant is entitled to arrears of
salary and increments and other allowances and payments
for the period of interdiction”.

In order to decide whether the Respondent had acted
reasonably and fairly in deciding to disentitle the applicant
from salary and salary increases for the period of
interdiction when he was reinstated, I also drew my
attention to observations made by the Inquiring Officer at
the disciplinary Inquiry.

I now proceed answer to above issue as follows :

I determine that the Applicant is entitled to salary for the
period of interdiction from 04.11.2004 to 09.05.2007.

Although increments are to be earned, I find that the
Applicant had been prevented from earning them due to
the malafide conduct of the Respondent of interdicting
the Applicant. Therefore I hold the Applicant is entitled to
increment for the period of interdiction. In this regard my
attention was drawn to the fact that the Applicant had
beeing a person who had earned his increments regularly
in the period prior to the interdiction.

AWARD

In view of above and a balance of probabilities, I make the
following award in respect of the matter which had been
referred to Arbitration.

I hold Applicant is entitled areas of salary for the period of
interdiction from 04.11.2004 to 09.05.2007 and also increment
of salary for the above period and that the Applicant is not
entitled any other allowances.

Therefore I also hold that this is a fair and equitable
award.

MAHINDA RALAPANAWE,
Attorney-at-Law,

Arbitrator.

On the 27th day of March, 2013.

06-457
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