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06-456

My No. : IR/09/13/2007.
THE INDUSTRIAL DISPUTES ACT, CHAPTER 131

THE award transmitted to me by the Arbitrator to whom
the Industrial Dispute which has arisen between Mr. S. R.
Gunawardhana, No. 28/3A, 4th Lane, Epitamulla Road,
Pitakotte, of the one part and Tea Small Holdings Development
Authority, No. 70, Parliament Road, Pelawatta, Battaramulla,
of the other part was referred by order dated 31.03.2010 made
under section 4(1) of the Industrial Disputed Act, Chapter
131, (as amended) and published in the Gazette of the
Democratic Socialist Republic of Sri Lanka Extraordinary No.
1560/16 dated 21.04.2010 for settlement by Arbitration is hereby
published in terms of Section 18(1) of the said Act.

V. B. P. K. WEERASINGHE,
Commissioner of Labour.

Department of Labour,
Labour Secretariat,
Colombo 05,

30th April, 2013.

In the Industrial Dispute Court

Mr. S. R. Gunawardhana,
No. 28/3 A, 4th Lane,
Epitamulla Road,
Pitakotte.
Applicant................

Case No. A/3330  Vs.

Tea Small Holdings Development
Authority,
No. 70, Parliament Road,
Pelawatta,
Battaramulla.
Respondent ...............

THE AWARD

The Honorable Minister of Labour Relations and
Manpower by virtue of the powers vested in him by Section
4(1) of the Industrial Disputes Act Chapter 131 of the
Legislative Enactments of Ceylon (1956 revised edition) as
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amended by Acts Nos. 14 of 1957, 4 of 1962 and 13 of 1968,
read with Industrial Disputes (Special Provisions) Act No. 37
of 1968, has appointed me to be the Arbitrator and referred
the following dispute to me for settlement by arbitration :-

“Whether Mr. S. R. Gunawardhana is entitled to receive
the salaries, salary increments and other allowance for the
period of interdiction of his service from 04.11.2004 to
09.05.2007 by the Tea Small Holdings Development Authority
if so, what relief he should be granted”.

Proceedings

01. There were twenty two hearings, some of which were
mere postponements due to applications made on behalf
of the Respondent.

02. The Applicant and the Respondent had tendered their
1st and 2nd statements.

03. Oral evidence was given on behalf of both the Applicant
and the Respondent but no oral submissions were made
by either party.

04. Written Submissions have been filed on behalf of the
Applicant and the Respondent.

05. | had given consideration to statements of both the
Applicant and the Respondent, oral evidence led and
to the written submissions of the Applicant and the
Respondent.

06. Further the Respondent admitted the most of the
contentions of the applicant.

Initially following admissions were recorded

01. The Applicant was serving as a Regional Manager of
the Respondent Authority until his interdiction on
04.11.2004 and was under interdiction until 09.05.2007.

02. The Respondent Authority had issued 38 charges of
which the Applicant had been found guilty for 8
charges.

03. The Board of Directions of the Respondent Authority
had reinstated the Applicant at the salary at which he
was drawing at the time of interdiction disentitling him
for salaries and salary increases for the period of
interdiction.

04. The Applicant had been reinstated accordingly with
effect from 07.05.2007.

05. The Applicant being found guilty for 08 charges, as a
punitive measure the applicant was informed that he
has been disentitled for the salary and salary increases
for the period of interdiction.

Accordingly matter referred to me for arbitration is
“whether the Applicant is entitled to receive salary, salary
increases increments and other allowances for the period of
interdiction from 04.11.2004 to 09.05.2007 and if so what relief
he is entitled to”.

Out of the documents submitted by the Applicant all
except P/03, P/12, P/21, P[22, P/23, P/24, P/35, P/27, P/28, P/31,
P/3, P/34, PI35, P/ 36, P/37 were admitted by the Respondent
Authority.

The Applicant had made 3 statements. With documents
P/01 to P/25 the statement dated 02.07.2010 and documents
P26 - 37 with the statement dated 28.07.2010. The admissions
were recorded based above documents (P/1 to P/37).

The applicant admitted only the documents marked X/20,
X/03, X/04 and X 11 marked with the Respondents statement
dated 12.10.2010.

Applicant’s Claim

That he is the senior most Senior Manager of the
Respondent Authority and had been stagnating in the post
of Regional Manager for 20 years and the Management had
taken steps to conduct a disciplinary inquiry in order to deprive
him his next promotion to the post of General Manager as he
was the officer due for promotion. Thus the Applicant states
Respondent’s management had taken to steps to issue
charges sheets and disentitle Applicant of salary and
increments are acts of malafide the Respondent Authority.

Although the Applicant had been found guilty for 8
charges, the No. 38 is a common charge and other seven are
non compliance of procedure with hardly an impact on
financial mishandling.

The finding of the Inquiring Officer was that the charges
accused had been found guilty of are those due to negligence
of the Applicant and no financial fraud. It also stated the
disciplinary inquiry had commenced on an audit Inquiry even
without conducting a preliminary inquiry which is an essential
feature of a disciplinary inquiry, and thus prejudice had been
caused to the Accused.

In fact it is revealing that the Inquiring Officer in his Report
had stated that “lengthlyness of charge sheet itself displays
that the Respondent had been acting to convict the Applicant
somehow”.
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Respondent’s Position Although increments are to be earned, | find that the
_ _ Applicant had been prevented from earning them due to
01. The Respondent had admitted most of the contention the malafide conduct of the Respondent of interdicting

of the applicant but the Applicant’s stand was the Applicant. Therefore I hold the Applicant is entitled to
canvassed by the Respondent. increment for the period of interdiction. In this regard my
attention was drawn to the fact that the Applicant had
beeing a person who had earned his increments regularly
in the period prior to the interdiction.

02. Respondent Authority in its written submissions had
dealt at length with charges and details of the charges
which are not relevant to this arbitration. In fact said
details of charges had been admitted by the parties
and reordered as admissions at the commencement of AWARD
Inquiry.

In view of above and a balance of probabilities, | make the
Conclusion following award in respect of the matter which had been
referred to Arbitration.
Since charges and findings had been already admitted
and recorded as admissions and what has to be answered I hold Applicant is entitled areas of salary for the period of
by me is “Whether the Applicant is entitled to arrears of  interdiction from 04.11.2004 to 09.05.2007 and also increment
salary and increments and other allowances and payments  of salary for the above period and that the Applicant is not
for the period of interdiction”. entitled any other allowances.

In order to decide whether the Respondent had acted

Therefore | also hold that this is a fair and equitable
reasonably and fairly in deciding to disentitle the applicant o I qut

from salary and salary increases for the period of award.

interdiction when he was reinstated, | also drew my

attention to observations made by the Inquiring Officer at MAHINDA RALAPANAWE,
the disciplinary Inquiry. Attorney-at-Law,

Arbitrator.

I now proceed answer to above issue as follows :
On the 27th day of March, 2013.

I determine that the Applicant is entitled to salary for the
period of interdiction from 04.11.2004 to 09.05.2007. 06-457
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