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PART |: SECTION (I) -GENERAL

Government Notifications

My No.: IR/COM/02/2/2015/122.
THE INDUSTRIAL DISPUTES ACT CHAPTER 131

THE award transmitted to me by the Arbitrator to whom the Industrial Dispute which has arisen between M.M.K.Marikkar,
36/4D, Kethsiri Gardens, PereraPlace, Dehiwalaof theone part and Sri Lanka PortsAuthority, No. 19, Chaithya Road, Colombo
01 of theother part wasreferred by order dated 08.06.2016 made under section 4(1) of the Industrial DisputeAct, Chapter 131
(asamended) and published in the Gazette of the Democratic Socialist Republic of Sri Lanka Extraordinary No. 1970/47 dated
10.06.2016 for Settlement by Arbitrationishereby published intermsof section 18(1) of the said Act.

A. WIMALAWEERA,
Commissioner General of Labour.

Department of Labour,
L abour Secretariat,
Colombo 05.

17th January, 2020.

In the matter of Industrial Dispute

Between,

Mr.M.M.K.Marikkar,

No. 36/4D, Kethsiri Gardens,
PereraPlace,

Dehiwala.

Of theOne Part
and

1A — G31909 — 13 (2020/01)
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Sri LankaPortsAuthority,
No. 19, Chaithya Road,
Colombo 01.

Of theOther Part

Case No. A 3651
IR/COM/02/2/2015/122

AWARD

The Honourable Minister of Labour and Trade Union Relations by virtue of the powersvested in him by Section 4 (1)
of theIndustrial DisputesAct, Chapter 131 of the L egidlative Enactment of Ceylon (1956 Revised Edition), asamended by Act,
Nos. 14 of 1957, 12 of 1957, 4 of 1962 and 39 of 1968 (read with Industrial Disputes— Special Provisions) Act, No. 37 of 1968
appointed me by his order dated 08th June, 2016 and referred the dispute between the aforesaid partiesto mefor settlement
by Arbitration.

02. The matter in dispute between the aforesaid partiesis.—

“Whether Mr. M.M.K. Marikkar, working in the Sri Lanka Ports Authority who had been acquitted and discharged
from case No. 3564/6 filled at the Chief Magistrates Court Colombo in relation to the theft of someiron piecesusing cab bearing
No. 252 - 7816 owned by the Sri LankaPortsAuthority on 15.02.2012 hasbeen caused injustice by theimposing of punishments
following an internal disciplinary inquiry and if so, to what reliefsheisentitled”.

03. Applicant wasrepresented by Mr. Gratian SilvaRepresentative, whileMr. A.M .Kaledl, Attorney At Law appeared
for respondent Organization. Applicant marked documentsA 1 to A 6, and respondent marked documentsR 1 to R 43.

04. Applicant submitted a sworn affidavit which explains comprehensively his case against t the respondent Sri
Lanka Ports Authority. Theissue in question isthe alleged theft of someiron barsand attempting to remove those form port
premises. He was the driver of the particular vehicle, wherein another 11 also travelled. At the gate Security Personnel had
checked the vehicle and detected the contraband. All of them, who travelled in the vehicle, were produced for police
investigation, alongwith the items found therein and after the investigation by police, 7 were released and the rest were
produced before Chief Magistrate Courts. After hearing and magistrate acquitted the accuse and discharged. As such, he
claims, al monies due, since at the outset, the applicant had been interdicted without pay - vide pages 31 to 36. Cross
examination per pages50to 110 and re-examination per pages 111 to 120.

05. On behalf of the respondent Organization, the following persons cave evidence, which are very elaborate,
Briefly stated, the submissions made are.

(@ WitnessNo. 1 Mrs. W. 1. Vilasini Fernando, Senior Manager Grade | recorded evidence at pages 122 to 129 and
Cross examination evidence at pages 129 to 130.

(b)  WitnessNo. 2 Mrs. Thilini Kumari Ranathunga, Administration Officer. Recorded evidence at pages 133to 144
and subsequently at pages 256 to 275 and cross examined as at pages 275 to 298 and re-examination asat pages
281t0288.

() WitnessNo. 3, Mr. D. NirmalaAmarawickrama, Asst. Security recorded evidence at pages 145to 177 and later
on pages 203 to 231, cross examinations as at pages 231 to 238 and re examined as per pages 239 to 242.

(d) WitnessNo. 4, Mr. H. Upul Senaviratne, Labourer recorded evidence at pages 178 to 185, cross examination as
at pages 182 to 191 and re examination as at pages 191 to 192.

(& WitnessNo. 5, Mr.A.M. Mohideen, Stores Employeerecorded evidence asat pages 192 to 196, cross examination
as per pages 196 to 200 and re examination as per page 201.

() WitnessNo. 6, Mr.H. Faizar Stores Employeerecorded evidence asat pages 242 to 247 crossexamination asper
pages 248 and re examination as per pages 248 to 249.
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(g) WitnessNo. 7 Mr. Mohomed Haniffa Jehan, Stores Employeesrecorded evidence as at pages 250 to 254, cross
examination as per pages 254 to 255 and re examination as per pages 255 to 256.

(h)  WitnessNo. 8, Mr. M.D.ManjulaPrasath, Asst. Human Resources M anager recorded evidence as at pages 291
t0 308.

6. My findings and Observations.

(@ Sri Lanka Ports Authority was established as a statutory entity per Act, No. 51 of 1979. All employees are
covered under provisionsof most of thelabour legislationsin operation, such as EPF Act, ETFAct, payment of
Gratuity Act, and Industrial DisputesAct. Employees could seek remedies under the provisions of the Industrial
Disputes Act. The applicant sought relief, urging that he be paid salaries due for the period of interdiction, 7
days pay cut imposed by the respondent organization based on a domestic inquiry findings, other statutory
dues and related payments entitled to consequent to magisterial inquiry order acquitting and discharging him
onall chargesframed.

(b) Learned Chief Magistrate in Colombo, in delivering the judgement in case No. 3564/6, specify the following
comments, while acquiting the applicant.

" 1 BHEE 00nedS e @S w8 and gE IFBWOOD ace L) eI0H® WOy ¢§ DO B¢
853 9 w8 ©B53 »YJT ©0® D e 8. Pe®HE & BOIBVeLE Bedriw wuse OB53 ewd
DJren DHYTT @500 DOG.

es® 008 MDD BBHWCOB @3Eerdd B3N ¢ GDENedE ¥ OB C1e (8 s’ D
CYed B8 ewiwms’sn G D vt B8R o 01 5853 §B» wid8ede wy »ol gdm OcE
O Bemm00 00 $10ew!s’ SB&hEeE B8O @8 & ¢S 9D eud 8. Ye®RE SFBHI O3
588 053 »Im C1E AP 8w @ Vel @¢oRd B s PV, B® gwd BDan BEOO »wBwd
OB OO 8w e @ Bhimed 980 el 85 9idmn OB CAD ©BIg DB D5 VD,
IR (OB waded 08 Dipmes ADO H»HYTT @530 VDG, eSO &g B8 IeBiB DF3BDID5ed
3DBIB BBDEE BI ©w1eem G ADIC HHYTT @D AV BBLemed YBOCWS e LB d@sied
SR O O 8 DB eI T C@ DD ¢ BYYTT eV VOG.

& 250 00® YD HDESIS D) BB ©B e ¢E BEHGES DO¢mTDs B8O HBwids @@
R08. J ex® qucid) »E) BB Begwed 186 DOBIBw wdes’ Bwr B8O GBS wvom DD Bowws WSS, &
230 8og HErusied DBBODG ©1¢dORE @008 ¢ent) HE) B Boed 186 DOIRG wdes’ §Emwss
Begtd 0010 Bewed »08."

(¢) the judgement made by the competent court of jurisdiction, i.e. the Chief Magistrate Court, state that the
applicationisacquitted and discharged from all counts, as suchit'sthe obligation of the respondent organization
to comply with the judgement. If the respondent was agrieved or disagreed with the learned magistrates
judgement the only rerecourse would beto appeal for relief from asuperior court which, they had not done so.

Instead respondent went on to penalize the applicant, by proceeding to impose afine, based on adisciplinary
inquiry conducted by anonjudicial officer of the respondent organization, thus over riding the court order. The
doctrine of ultraviresapplies.

(d) Applicant pleadsthat he be paid the following amounts legally due-
(i) Salarieswithheld for the entire period of interdiction;
(i) Unduly imposed 7 days pay cut by way of afine;
(ii) Bonus, Unpaid for the two years;
(iv) Medical Benifits

At thetime of interdiction his salary was Rs. 42,000/- per month
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Award
| have analyzed the submissions made by both parties comprehensively, and | conclude that the applicant has
been penalized unjustly. Hence | award time the following amountsworked out, Be paid to the applicant, within
45 daysfrom the date of publication of thisaward.

() Saary duefor the period under interdiction

(15.02.2012t0 21.07.2014) both days - Rs.1,142,000.00
inclusive
(i) 7 dayspay out imposed unduly - Rs. 9,800.00
(i) 2 months bonus unpaid - Rs. 84,000.00
Total - Rs.1,236,200.00

respondent shall deposit Rupees One Million, Two Hundred Thirty Six Thousands and Two Hundred,
(Rs. 1,236,200.00) with the Assistant Commissioner of Labour, Colombo West, L abour Secretariat, Colombo
05 withinthetimeframe stipul ated.

Also applicant isfreeto canvass other dues, such asleave pry, medical benefits, Employees Provident Fund
dues, Employees Trust Fund dues and gratuity dues (if applicable), through an application made to the
Commissioner General of Labour.
| consider thisisajust and an equitable award.
P. NAVARATNE,
Arbitrator.
28th October, 2019.
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