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"Where an application under subsection (1) is entertained by a labour tribunal and proceedings thereon are taken and
concluded, the workman to whom the application relates shall not be entitled to any other legal remedy in respect of the matter to
which that application relates, and where he has first resorted to any other legal remedy, he shall not thereafter be entitled to the remedy
under subsection (1)."
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ecd» wlbnded ogl D» DocHnomoied Badn eldams 085 8ot wo e W. K. P I Rodrigo Vs Central
Engineering Consultancy Bureau in SC/Appeal No. 228/2017 Decided on 02/10/2020 @15 8 B3¢ 0mec8 @dmds @@
08, OB »8 B3cd ©8x3 85eyd S. Thurairaja, PC, J. 8823 2068m ¢00igE wmesd 31B (5) dos3Bed ¢c@en @G
BLoOmw 0 w3 & guo.

"The effect of the first limb of section 31B (5) is clear as it explicitly precludes a workman from obtaining a determination
by a Labour Tribunal of his application for relief or redress in respect of the termination of his services and, thereafter, proceeding
to obtain another legal remedy in respect of the same subject matter from any other forum, whether that forum be a court of law, or
a forum constituted under any of the provisions of the Act other than those in Part IV A of the Act, or any other forum which has the

legal authority to determine such complaints.

Thus, in Devanayagam [at p. 305], Lord Guest and Lord Devlin appear to have had the first limb of section 31B (5)

in mind when Their Lordships commented that

"The workman has to make his choice between the remedy afforded by the Act and any other legal remedy he may
have, he cannot seek both. If he goes to the Tribunal, the Tribunal's order settles the matter and is not to be called in question

in any court except that there may be an appeal to the Supreme Court on an question of law."

This view is reinforced by the statement [at p.313] made by Lord Guest and Lord Devlin in relation to section 31B

(2) (b) of the Act, that a dismissal of an application to a Labour Tribunal under that provision

"does not preclude the workman from pursuing his rights at common law since under s. 31B (5) they are excluded

only where proceedings before the Tribunal are taken and concluded.”

It is apparent that the question of whether the first limb of section 31B (5) will apply and debar a workman from
maintaining an action in a court [ or an application to another forum], by reason of the fact that the same workman has
previously received a determination in respect of the same subject matter in an application made by him to a Labour Tribunal,
is a question that will have to be decided by that court [ or other forum]. It is not a question that will come to the attention of
a Labour Tribunal.l would also state here that, apart from section 31B (5) being designed to maintain and promote industrial

peace, it is self- evident that the first limb of section 31B (5) is also founded on the principle of Res Judicata,” (Pages 12-13)

“Thus, if I am to reiterate the conclusion reached earlier, which, as seen from the preceding discussion, is endorsed
by the reasoning applied in several previous decisions, the criteria upon which the second limb of section 31B (5) can be

properly applied are that: (i) the action/application by the workman in the court or other forum must cover the same or



I ez00es: (I) edecs — 8 oo Y1 T® @b Emdded 8 Seans 0ed wywe —2022.08.17 9A

similar ground as the application to the Labour Tribunal and have the same or similar scope; (ii) the action/application by
the workman in the court or other forum should seek the same or similar substantive reliefs as the application to the Labour
Tribunal; (iii) both the action/application by the workman in the other forum and the workman’s application to the Labour
Tribunal should be decided upon the core issue of whether the termination of the workman’s’ services by the employer was
done for good cause, according to the principles which are to be applied by the court or other forum; and (iv) there should
not be a significant disparity between the procedure followed by the court or other forum and the procedure followed by a

Labour Tribunal.

In my view, the second limb of section 31B (5) can be applied only if all these four criteria or, at least, a sufficient
number of them are met, so as to satisfy the Labour Tribunal that there is no material disparity or divergence between the
previous action/application made by the workman to a court of other forum and the subsequent application made by the same
workman to the Labor Tribunal.”

(Pages 21-22)

.................... As seen earlier, the first limb of section 31B (5) states that, where a workman has made an application
to a Labour Tribunal ““ and proceedings thereon are taken and concluded, the workman to whom the application relates shall
not be entitled to any other legal remedy in respect of the matter to which that application relates.” [emphasis added by me].”
(Page 24)
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